
BEFORE TH E
POLLUTION CONTROL HEARINGS BOAR D

STATE OF WASHINGTO N

IN THE MATTER OF

	

)
WEYERHAEUSER COMPANY,

	

)

Appellant,

	

)

	

PCTIB No . 82-5 7

v .

	

)

	

FINAL FINDINGS OF FACT ,
CONCLUSIONS OF LAW

PUGET SOUND AIR POLLUTION

	

)

	

AND ORDER
CONTROL AGENCY,

	

)

Respondent .

	

)

This matter, the appeal from the issuance of a $250 civil penalt y

for the alleged violation of section 9 .03(b) of respondent' s

Regulation I, came before the Pollution Control Hearings Board, Gayl e

Rothrock, Chairman, David Akana (presiding) and Lawrence J . Faulk ,

Board members, at a formal hear±ng in Lacey on November 3, 1982 .

Respondent was represented b :• its attorney, Keith D . NcGoffin ;

appellant Weyerhaeuser Company, Inc ., was represented by its attorney ,

Jane Wilkinson . Court reporter Dixie J . Cattell recorded th e

proceedings .
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Having heard the testimony, having examined the exhibits an d

having considered the contentions of the parties, the Board makea thes e

FINDINGS OF FAC T
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T

Pursuant to RCW 43 .21B .260, respondent has filed wti the Board a

certified cony of its Regulation I and amendments thereto, which ar e

noticed .

I I

On April 2, 1980, at about 8 :05 a .m ., respondent's inspecto r

noticed a black plume rising from appellant's plant located i n

Everett, Washington . The plume was emanating from boiler stac k

no . 1 . The wind direction was primarily from the north . The sky wa s

blue and it was clear . The inspector positioned himself southeast o f

the tack at a distance of about one-quarter rile to observe th e

plume . The inspector recorded opacities ranging from 30 percent to 4 0

percent for seven and one half minutes within a fifteen minut e

period . After making his observation, tue inspector called his offic e

to learn if an upset cr breakdown event was re p orted . None rid been

phoned in at 8 :21 a m . The inspector then visited appellant' ; p lant .

20

	

T

After discussing the matter with an employee of appellant, th e

Inspector issued Notice of Violation No 18783 at 8 .59 a n . On

April 20, 1982, respondent sent to appellant by certified mail a

Notice and Order of Civil Penalty No . 5468 of $250 for the allege d
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violation of section 9 .03(h) of respondent's Regulation I . The Notic e

and Order of Civil Penalty is the subject of the appeal .

IV

Section 9 .03(b) of respondent's Regulation I makes it unlawful fo r

any person to cause or allow the emission of any air contaminant for a

period or periods aggregating more than three minutes in any one hou r

which is :

(1) Darker in shade than that described as No .
1 (20% density) on the Ringelmann Chart, as publishe d
by the United States Bureau of Clines ; o r

(2) Of such opacity as to obscure an observer' s
view to a degree equal to or greater than does smok e
described in Subsection 9 .03(b)(l) .
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V

Appellant's defense was that respondent's inspector had failed t o

follow p roper procedures in making his observations of the opacity o f

the plume in the following respects :

(1) That the inspector did not position hi-Icelf in such a wa y

that his line of vision was as near as possible approximatel y

perpendicular to the direction of the p lume--the direction the win d

was blowing, as provided in U .S . Environmental Protection Agenc y

method 9 .

(2) Even if such violation it provable, it is excusable unde r

respondent's Regulation I, section 9 .1G pertaining to upset conditions .
9n

V I

23
The inspector in his testimony and in his written repor t
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consistently places his position while making his observations a s

having been southeast of the plume .

The plume and wind direction, while the readings were being taker, ,

apparently varied and were never clearly established . The inspector' s

written report (Ex h ibit R-7) stated that the wind direction was Lro m

the north .

The plume and wind direction as drawn on the rough dia g ra m

(Exhibit A-2) appears to be from the north when compared with th e

compass direction " td " as depicted on the diagram .

VI I

State of Washington Department of Ecology Source Test Method 9A i s

similar to Source Test Method 9 of the U .S . Environmental Protectio n

Agency . The following are portions of Method 9A which are pertinen t

to this matter :

The qualified observer shall stand at a distanc e
sufficient to provide a clear view of the emission s
witn the sun oriented in the 140 0 sector of hi s
back . Consistent with maintaining the abov e
requirement, the observer shall, as much as possible ,
make his observations from a position such that hi s
line of vision is an .roximatel• eroendicular to th e
plume direction .

1 9
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The observer shall record the name of the plant ,
emission location, type of facility, observer's name
and affiliation, and the date on a field data sheet .
The time, estimated distance to the emissio n
location, approximate wind direction, estimated grin d
speed, description of the sky condition (presence an d
color of clouds), and plume background are recorde d
on a field data sheet at the time opacity reading s
are initiated and comp leted .

(Emphasis added . )
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An employee of appellant noticed a possible upset condition in th e

mill's power boiler after he reported for cork at approximately 7 :3 0

a .m ., on April 2, 1982 . He immediately set about followin g

troubleshooting procedures by taking an c/vycr reading, and when tha t

reading was normal, „e calibrated the oxygen meter, which he als o

found to be normal . By 9 :00 a .m ., he was unable to ascertain th e

source of the problem, and thereupon contacted the supervisor . A t

approximately 9 .30 a .m ., the supervisor discovered that threA exces s

air registers were open which could cause an incorrect distribution o f

o;;vgerr&, .

	

Those air registers were immediately closed and operation s

subsequently proceeded normal .

A report of these events was telephoned to respondent a t

approximately 3 :52 a .m ., April 2, 1982 .

	

At 8 :59 a .m ., April 2, 1982 ,

respondent handed appellant Notice of Violation No . 18783 .

I X

Appellant contends that it should be exculpated from its violatio n

by section 9 .16 of respondent's Regulation I which states :

Emissions exceeding any of the limit s
established by this Regulation as a direct result o f
start-ups, periodic shutdown, or unavoidable an d
unforeseeable failure or breakdown, or unavoidabl e
and unCoreseeable upset or breakdown of proces s
equipment or control apparatus, shall not be deeme d
in violation p rovided the following requirements ar e
met :

(1) The ovaner or operator of sash proces s
or equipment shall immediately notify the Agency o f
such occurrence, together with thep ertinent fact s
relating thereto regarding nature of problem as wel l
as time, date, duration and antic i p ated influence o n
emissions from the source .
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(2) The owner or operator shall, upon th e
request of t '.ee Control Officer, submit a full repor t
includin g the known causes and the preventiv e
measures to be taken to minimize or eliminate a
re-occurrence .

(Emp hasis added)

X

Any Conclusion of Law which should be -seemed a Finding of Fact i s

hereby adopted as such .

From these Findings the Board enters thes e

CONCLUSIONS OF LA W

It appears that tole inspector in making his observations southeas t

of the plume (approximately 55 0 ) did not substantially follow Stat e

of Washington Department of Ecology Source Test Method 9A or Sourc e

Test Method 9 of the U .S . Environmental Protection Agency . The sig k t

p ath through the plume was much longer than it would have been had h e

placed himself approximately perpendicular or about 90 0 from th e

plume direction . The longer the visual path through the plume, th e

greater the plume opacity will appear to the observer . ' It appears ,

therefore, that the opacity readings obtained by the inspector ma y

well have been much greater than they would have been had h e

substantially followed eitl-et of the recognized methods describe d

abov e

24

	

I . Guidelines for Evaluation : of VisLh_c emissions - EPA 340/1-700' ,

1
April 1975, U .S . Environmental Protection Agency, Section 7 .2 .
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By deviating materially from the recognized procedures set fort h

in method 9, without p roviding adequate explanation, respondent' s

inspector failed to establish that he took reliable opacity readings .

Since the opacity readings are questionable, respondent failed t o

establish that the emissions were of an opacity greater tflan allowe d

by section 9 .03(5) of Regulation I . Consequently, respondent faile d

to meet its burden of proof .

T
1 a

Section 9 .16 must be reasonably construed . "Immediately notif y

the agency of such occurrence together with the pertinent fact s

relating thereto regarding nature of problem" means that th e

respondent must determine the "pertinent facts thereto " Thi s

requires a certain amount of time .

The Board believes that this case the time Erom 7 :30 a .m ., whe n

appellant discovered the problem and 8 :52 a .m ., when appellan t

telephoned PSAPCA and after the inspector was at the mill would no t

constitute immediate notification of an upset condition under th e

circumstances of this case .

II I

The violation was not established by respondent by a preponderenc e

of the evidence . Accordingly the $250 civil penalty should be vacated .

k 7

Appellant contends that res p ondent did not provide requeste d

information until three separate rcque ;:tu had been made . If that, i n

fact is true then the Board suggests tnat respondent institute a
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procedure so that all evidence connected with a violation be mad e

available to the appellant within a resonable time after the initia l

request .

4

	

v

Any Finding of Fact which siolld be deemed a Conclusion of Law i s

hereby adopted as such .

From these Conclusions the Board enters thi s

ORDER

Order and Notice of Civil Penalt_

	

3468 for $250 issued t o

Weyerhaeuser Company, Inc ., in violation of respondent's Regelation I

is hereby vacated .

DONE at Lacey, Washington this

	

' day of November, 1982 .
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DAVID AKANA, Lawyer tiembe r
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